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Before KOGER, DREHER, and KISHEL ,* Bankruptcy Judges

DREHER, Bankruptcy Judge

DebtorsRichardand MarciaTurpen (“ Debtors’) gpped theorder of thebankruptcy court denying
thar motion to dismiss thar pending Chapter 7 bankruptcy case. For the reasons sat forth below, we
afim.

|. Background
The Deltorsinitidly filed ajoint Chapter 13 petition on August 8, 1997. They filed what purported
to bea100% plan on August 26, 1997, but confirmation of the plan wasdenied. Subsaquently, the United
States filed a proof of daim for $142,038.00. Comprehensive Sysems, Inc., the Debtors former
employer, filed adamfor $515,169.92, which was rdated to agtate court lawsuit pending at the time of
the bankruptcy petition. The Debtors filed objections to each of these dams. If these dams were
dlowed, however, the esate would contain insufficent assets to provide for payment infull of dl dams

After morethan oneyear, the Debtorshed falled to file another plan. They assart thet they ddayed
in order to complete litigation over the daims of the United States and Comprehensive Systems, which
would dlow themto proposeamoremeaningful plan. Becausethe Debtorswerenot making any payments
during this time period, the United States Trustee moved to convert the case to Chapter 7, and severd
creditorsjoined in the motion. On February 2, 1999, the bankruptcy court granted the motion over the
Debtors objection. The court based its decison on afinding thet there had been an unreasonable dday
in the case that was prgudicid to the creditors.

AppdleeLary S Eide (“ Trugteg’) was gppointed as the trustee for Debtors Chapter 7 edtate.
The Trustee and the Debtors disagread over the liquidation of the estate, which led to numerous conflicts
between them. For indance, the Trugtee informally sought the turnover of property of the edtate, which
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was unsuccesstul. After obtaining an order from the court for turnover, the Trustee wasforced to seek an
order halding the Delatorsin contempt for their failureto comply with theturnover order. The Trusteedso
filed amoation objecting to the Debtors daimed exemption in cartain penson plans. While such mation
was pending, the Debtors liquidated the plans and recaived gpproximetdy $137,000.00. Debtorsdam
to have used the money to pay prepetition creditors; however, they cannot account for thefull amount they
recaived upon liquidation.

Approximatdy 46 daims have been filed in the Debtors case, totding $1,017,955.76.
Comprehensive Systems, Inc. settled its dispute with the Debtors and withdrew its $515,169.92 dam.
The United States o withdrew its daim of $142,038.00 after gpparently reaching asgtlement with the
Debtors. However, it refiled the daim in the amount of $124,941.00 &fter the daims bar date. After
adjudting for these settlements and discounting the daims thet the Debators paid on thelr own accord, the
filed, unpaid daimstota $392,196.03. TheUnited States, on behdf of the IRS, assertsthat itisalso owed
$6,676.54 ininterest and $2,250.21 in postpetition taxes.

The Trustee holds $108,788.00 from theliquidation of assetsand projectsthet therewill beatota
of $136,164.00 for digribution. The Debtors assart that, not induding thetardily filed daim of the United
Sates, which they digoute, the edate is solvent. On this ground they sought dismissal of the Chepter 7
case, aguing thet they could more quickly pay the creditors outsde of bankruptcy without foraing them
to wait for the outcome of litigation with the United States. Moreover, they mantain thet the creditorswill
not be prgudiced because they plan on paying every creditor in full, with the exception of the United
States, as soon asthe caseisdigmissed. The Trugtee, the United States Trudtee, the United States, and
the lowa Department of Revenue and Financed| opposed digmissd. They assert that prgjudicewill result
from dismissal because there is no guarantee that the Debtors will follow through on their promise to pay
the creditorsin full. The bankruptcy court denied the Debtors mation to dismiss, finding that the edate
was likdy nat solvent and that the creditors would be prejudiced by dismissal.  Given Debtors actions
during the casg, in particular their liquidetion of the pengon funds the court gavelittieweight tothe promise
to pay the creditors outsde of bankruptcy.

. Discusson
A decidon of whether to grant amoation to voluntarily dismiss abankruptcy petition lieswithinthe
discretion of the bankruptcy judge and is reviewed only for an abuse of discretion. Peterson v. Atlas
Supply Corp. (In reAtlasSupply Corp.), 857 F.2d 1061, 1063 (5th Cir. 1988); Leach v. United Siates

3



(InreLeach), 130 B.R. 855, 856 (B.A.P. 9th Cir. 1991); InreMcCullough, 229 B.R. 374, 376 (Bankr.
ED. Va 1999) (diting Inre Marks, 174 B.R. 37, 39 (E.D. Pa 1994)). Anabuseof discretionwill only
be found if the lower court’s judgment was based on dearly erroneous factud findings or erroneouslegd
condusons Barger v. Hayes County Non-Stock Co-op (In re Barger), 219B.R. 238, 243 (B.A.P. 8th
Cir. 1998) (ating Maheniav. Do, 99 F.3d 1476, 1480 (8th Cir. 1996)).
Bankruptcy Code § 707(a) provides:
The court may dismiss acase under this chapter only after noticeand a
hearing and only for cause, induding —

(1) unreasonable dday by the debtor that is prgudicid to creditors

(2) nonpayment of any fees and charges required under chapter 123 of title 28;

ad

(3) failure of the debotor in a voluntary case to file, within fifteen days or such

additiond time as the court may dlow dter thefiling of the petition commendng

such case, the information required by paragrgph (1) of section 521, but only on

amation by the United States trustee.

11 U.SC. 8§ 707(a) (1994). Pursuant to this section, the court can only dismiss a Chapter 7 case after
notice and hearing and only for cause. Inre Williams, 15 B.R. 655, 657 (E.D. Mo. 1981); In re Haney,
241 B.R. 430, 432 (Bankr. E.D. Ark. 1999). Although this provison does not expresdy refer to a
voluntary dismissd by thedebtor, courts commonly condudethat it doesgpply to suchamation. Williams,
15B.R. a 658; Inre Watkins, 229 B.R. 907, 909 (Bankr. N.D. Ill. 1999); Inre Eichdberger, 225 B.R.
437, 439 (Bankr. E.D. Mo. 1998).

Unlike under Chapter 13, the debtor has no abosolute right to dismissal of aChapter 7 case. Inre
Klein, 39B.R. 530, 532 (Bankr. E.D.N.Y . 1984) (“While adebtor may voluntarily chooseto placehimsdf
inbankruptcy, he doesnat enjoy the samediscretion to withdraw hiscase onceit hasbeen commenced.”);
Leachv. United States (In re Leach), 130 B.R. 855, 857 n.5 (B.A.P. 9th Cir. 1991); Haney, 241 B.R.
a 432. In order to succeed in a motion to dismiss, the debtor must make a showing of cause and
demondgrae why dismissl isjudified. Haney, 241 B.R. a 432; Wakkins, 229 B.R. a 908; InreHarker,
181 B.R. 326, 328 (Bankr. E.D. Tenn. 1995). Evenif thedebtor can show cause, the court should deny
the mation if thereis any showing of prgudiceto creditors Haney, 241 B.R. at 432; Watkins, 229B.R.
at 909; Eichdberger, 225 B.R. & 439; Harker, 181 B.R. & 328. Courts generdly condder thefollowing
factors when ruling on a debtor’' s mation to digmiss (1) whether al of the creditors have consented; (2)
whether the debtor is acting in good faith; (3) whether dismissal would resuit in an prgudicd dday in
payment; (4) whether dismissal would result in a reordering of priorities; (5) whether there is another
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proceading through which the payment of dams can be handied; and (6) whether an objection to
discharge, an objection to exemptions, or apreference damispending. See, eg., Watkins, 229B.R. a
909; Eicheberger, 225 B.R. a 439; Harker, 181 B.R. at 328; Klein, 39 B.R. 532-33; Inre Pagnotta, 22
B.R. 521, 522 (Bankr. D. Md. 1982).

Section707(a) providesthreeilludrativeexamplesof cause. 11 U.S.C. 8707(a). However, these
examplesarenot exdusve therefore, other grounds condtituting “ cause’ may judify dismissal. Leach, 130
B.R. a 857 n.5; Wakins, 229 B.R. a 908 . In this case, the Debtors have made no showing of cause.
They assart that the edtae is solvent, so they should be dlowed to pay ther creditors outsde of
benkruptcy. Thefirg problem with this argument isthat the findings of the bankruptcy court indicate thet
the estate may not be solvent. However, even if the edate is solvent, the ability of the Debtors to repay
their debts does not condtitute adequiate cause for digmissal. Willians, 15 B.R. a 655 (citing H.R. Rep.
No. 95-595, at 380 (1977); S. Rep. No. 95-989, at 94 (1978)); Kirby v. Spatz (Inre Spetz), 221 B.R.
992, 994 (Bankr. M.D. Ha 1998) (“It iswdl established and supported by Legidaive Higory thet the
fact thet a debtor iswilling and able to pay his debts outsde of bankruptcy does not conditute adequete
causefor dismissal under section 707(9).”).

Furthermore, evenif the Debtors could makeashowing of cause, the court cannot dismissthe case
if thereis a showing of prgudice to the creditors. Haney, 241 B.R. at 432; Watkins, 229 B.R. a 909;
Klan, 39B.R. @ 532. Creditorscanincur prgudiceif the motion to dismissis brought after the passage
of acondderableamount of timeand they have been forestdled from collecting the amounts owed to them.
Watkins, 229 B.R. a& 909 (quoting In re Schwartz, 58 B.R. 923, 925-26 (Bankr. S.D.N.Y. 1986)). In
the present case, the automatic Say has prevented creditors from collecting ther debtsfor more than two
years. To send them back to their sate court remedies at this point would condtitute prgjudice. SeeKlen,
39B.R. a 532-33.

Moreover, dismissd of acase after it has gppeared that the debtorsfailed to account honestly for
their assets should not be permitted because such afailure indicates the likdihood of further quesionable
practicesto the detriment of creditors. Watkins, 229 B.R. & 909 (quoting Inre Schwartz, 58 B.R. 923,
925-26 (Bankr. SD.N.Y. 1986)). Inthiscasethe Debtors sold assetsthat were the subject of adispute
with the Trustee and used a large portion of the proceads to pay prepetition creditors themsdves. This
action placesthe honety of the Debtorsin serious doulot, not only because of their inghility to fully account
for the proceeds of the sde, but because they seem to bdlieve that they can choosewhich creditorswill be
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pad firs even whilein bankruptcy. Their actions throughout their bankruptcy strongly suggest thet such
practiceswill continue outside of bankruptcy to the prgudice of someor dl of the creditors. See Watkins,
229B.R. & 909 (quating In re Schwartz, 58 B.R. 923, 925-26 (Bankr. SD.N.Y. 1986)). Indeed, the
Debtors gated thet they did not know which creditorsthey would pay fird if it turned out thet they did not
have enough money to pay themdl infull. In short, by the timethe Debtors brought thismoation, they had
logt dl credibility with the court, leaving the court with ample evidence to condude thet dismissa would be
preudicid to creditors.

CONCLUSION
The Debtors have not established any adequate cause for dismissd, and there has been anample
showing of prgudiceto the creditors. Accordingly, the bankruptcy court did not abuseits discretion, and
the decison of the bankruptcy court is AFFIRMED.

A true copy.
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