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Before BEAM, HEANEY, and FAGG, Circuit Judges.

BEAM, Circuit Judge.

James Eric Mansfield appeals the denial of his petition for habeas corpus relief
under 28 U.S.C. § 2254. We affirm.

l. BACKGROUND
Mansfield was convicted in Missouri state court of first-degree murder and

armed criminal action for the stabbing death of Mark Trader. He was sentenced to two
concurrent terms of life imprisonment.



Before tria, the state filed a motion in limine to exclude evidence that other
peopl e had a motive and an opportunity to commit the murder. Because there was no
evidencedirectly linking the othersto the crime, thetria court granted themotion. The
case then proceeded to trial before ajury.

Attria, thestate presented evidence showing that Mark Trader had been stabbed
to death outside his apartment after an evening of drinking. The evidence centered
around agroup of regular patrons and employees of Papa Leon€e's Italian Deli and Bar
inIndependence, Missouri ("thebar"). Thestate's principal witnesswasJohn Hertlein,
afriend of Mansfield, who testified to events that occurred on the night of the murder.

Hertlein testified that he, Mansfield, and several others, including Mark Trader,
had been drinking at the bar. After the establishment closed, one of their party called
acabfor Mark Trader, who wastoo inebriated to drive. Mansfield assisted Trader into
the cab and gave the cabdriver Trader's address.

At that point, Hertlein and Mansfield drove to Trader's apartment building in
Mansfield's car. On the way, Mansfield stated, "1'm going to Gerber him,"* and then
pulled aknife from under the seat of the car. When they arrived at Trader's apartment,
Mansfield confronted Trader outside the apartment building. After arguing for afew
minutes, Trader and Mansfield walked to a place between the two apartment buildings
where Hertlein could no longer see them. Hertlein testified that he overheard Trader
say, "kill me" or "try and kill me," and then heard thumping and gurgling sounds.
Mansfield returned to the car with blood on his hands. Hertlein asked what had
happened and Mansfield replied, "the first shot he took was in the Adam's apple" and
admitted that he had stabbed Trader ten to twenty times.

The evidence showsthat theterm "Gerber" refersto akind of knife. Therewas
also evidence that Mansfield owned such a " Gerber gator” knife and had been heard
to refer to the term "to Gerber" as meaning "to stab” or "to cut.”
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Hertlein then took the wheel and the two men returned to the bar, where they
encountered Jon David Couzens. After talking to Couzensfor afew minutes, Hertlein
drove to a nearby gas station so that Mansfield could clean up. Because there were
people present at the station, the two decided not to use the station's restroom and
droveinstead to the apartment of Hertlein's cousin, Angela Cascone, where Mansfield
washed and borrowed a clean shirt. Mansfield then drove Hertlein back to the deli.
Hertlein then went home.

Thenext day, Hertlein contacted the police and was brought to the police station,
where he later gave awritten statement and videotaped testimony outlining the night's
events. That same day, the police arrested Mansfield as he was leaving his home.
Hertlein agreed to assist police officers by audiotaping a conversation with Mansfield
in the hope that Mansfield would incriminate himself. Hertlein was placed in the cell
next to Mansfield with two other men. Hertlein told his cell mates that he had been
arrested for the murder of Mark Trader and stated that he had assisted in the murder.
Mansfield made no incriminating statements in response.

Hertlein's version of the night's events was corroborated by severa other
witnesses. Jon David Couzenstestified that Mansfield asked "why don't | just go pop
him?' beforeleaving Papal eone'swith Hertlein and that M ansfield washolding aknife
and had blood on hishandswhen hereturned. A bar patron, Katherine Halsey, testified
that she overheard Mansfield remark, "do you want me to pop him?' The cabdriver,
Scott Blanz, identified Mansfield as one of the two men arguing outside Trader's
apartment.? An elderly resident of the apartment building testified that she heard raised
voices, followed by gurgling and then saw a male running from the scene. Jon David
Couzens aso testified that Mansfield stated, "we have a bond between us and thisis
to go no further, but Trader isdead, | killed him." Hertlein testified that he overheard
thisremark. A gas station patron testified that he saw a car matching the description
of Mansfield's circling through the gas station. Hertlein's cousin, Angela Cascone,

?Blanz had also identified Mansfield in a police photographic lineup.
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testified that Hertlein asked if afriend could use her bathroom to clean up and that she
later heard the water running. A police officer testified that physical evidence of blood
was later found in Cascone's sink. Another police officer substantiated Hertlein's
testimony that he had been placed in a cell next to Mansfield to entice Mansfield into
aconfession.

Mansfield presented an alibi defense. Mansfield's mother testified that he was
home by 2:20 am. on the night of the murder. An expert testified that it would have
been impossiblefor eventsto have occurred asHertlein testified they did under thetime
sequence that had been presented. Mansfield also testified in his own defense and
denied committing the murder.

Mansfield was convicted of murder inthefirst degreeand armed criminal action.
Hefiled ajoint motion for anew trial and for post-conviction relief, which was denied
by thetria court. Hethenjointly appealed his conviction and filed for post-conviction
relief under Missouri Rule 29.15. The Missouri Court of Appeals affirmed his
conviction and denied post-conviction relief, finding that Mansfield had not properly
preserved his points for review. See State v. Mansfield, 891 S.W.2d 854, 855 (Mo.
App. 1995).

Mansfield then filed for habeas corpus relief in federal district court under 28
U.S.C. § 2254. He aleged violations of his Sixth Amendment right to adequate
representation by counsel and violations of his Fifth Amendment right to due process
of law. Thestateargued that Mansfield'sclaimswere procedurally barred. Thedistrict
court found the claims were not procedurally barred, but nevertheless denied relief
because it found that Mansfield had not shown that his counsel's representation fell
below an objective standard of reasonableness. The district court later denied
Mansfield's motion for a certificate of appealability, finding that Mansfield had made
no substantial showing of the denial of a constitutional right.



Mansfield moved for a certificate of appealability in this court. We found that
Mansfield had made a sufficient showing of the denia of his Sixth Amendment right
to effective assistance by counsdl in the following particulars: (1) counsel'sfailure to
develop and present evidence showing others were responsible for the murder; (2)
counsel'sfailure to effectively impeach the state's chief witness with evidence that the
witness had earlier implicated himself in the murder; and (3) counsel'sfailure to object
to the state's cross-examination of defendant when the state asked defendant why the
state's witnesses were lying.

[I.  DISCUSSION

Asathreshold matter, the state argues that Mansfield's ineffective assistance of
counsel claim is procedurally defaulted. It asserts that federa review is precluded
because Missouri state courts relied on an adequate and independent state ground for
itsdisposition of the case. Although we areinclined to agreewith thedistrict court that
our review is not barred in this case, we need not reach this difficult question. Since
we find that Mansfield cannot prevail on the merits, we see no need to belabor the
procedural bar issue. See Barrett v. Acevedo, 169 F.3d 1155, 1162 (8th Cir. 1999) (en
banc) (stating that judicial economy sometimesdictatesreaching the meritsif the merits
areeaslly resol vable against apetitioner and the procedural bar issuesare complicated),
cert. denied, 120 S. Ct. 120 (1999).

Mansfield'sineffective assistance claimscenter on hiscounsel'sfailureto present
evidence implicating Hertlein, Couzens, and another bar patron, J.R. Howerton, in the
murder. The record shows that Mansfield's counsel was prevented from presenting
such a defense by the trial court's ruling on the government's motion in limine.® In

*The court'sruling on thismotion prevented Mansfiel d from presenting evidence
relating to certain events that preceded the murder. That evidence included testimony
that Trader had been drunk and obnoxious at the bar earlier on the night of the murder
and had been involved in aphysical fight with Couzens and Howerton. Mansfield was
also barred from presenting evidence showing that Trader had been involved in a
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connection with that ruling, Mansfield contends that counsel wasineffectivein failing
to present to the court apolicereport that stated that Hertlein had been overheard injail
bragging that he was responsible for the murder. The record showsthat the report was
obtained at the behest of Mansfield's counsel, who asked that the police interview the
prisoners who had shared acell with Mansfield and Hertlein. Mansfield's counsel was
thus aware of the existence and contents of the report. Mansfield argues that, had this
evidence been presented, the trial court would not have prevented him from mounting
the defense that Couzens, Hertlein and Howerton were responsible for the murder.

To prevail on hisineffective assistance of counsel claim, Mansfield must first
show that hisattorney'sperformancefell bel ow an objective standard of reasonabl eness
and must further show that the deficient performance prejudiced his defense. See
Strickland v. Washington, 466 U.S. 668, 687 (1984). With respect to attorney
performance, Mansfield must overcome the strong presumption that "the challenged
action 'might be considered sound trial strategy.™ 1d. a 689 (quoting Michel v.
Louisiana, 350 U.S. 91, 101 (1955)). To show prejudice, Mansfield must establish a
reasonable probability that he would have been acquitted absent the allegedly
unprofessional error. See Strickland, 466 U.S. at 694. We do not set aside a
conviction or sentence solely because the outcome would have been different but for
counsel'serror, rather, thefocusison whether " counsel's deficient performancerenders
the result of the trial unreliable or the proceeding fundamentally unfair.” Lockhart v.
Fretwell, 506 U.S. 364, 372 (1993).

botched drug deal with Couzens and owed Couzens and Howerton money. However,
if Mansfield's counsal had been permitted to delve into these earlier events and the
relationships between the parties, the state could have presented evidence that
Mansfield had also been involved in physical altercations with Trader and had been
known to have violent outbursts. Additionally, evidence that Couzens, Hertlein, and
Howerton may have had a motiveto kill Trader could have been equally damaging to
Mansfield in that the state sought to show that Mansfield was a "wise guy wannabe,"
who wanted to prove histoughnessto the others and who had bragged about hisviolent
exploits. Inlight of the comment, "do you want me to pop him?' ajury could have
imputed the others motive to Mansfield, with Mansfield in the role of a"hit man."
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Thetria court granted the government's motion in liminein reliance on State v.
Umfrees, 433 S.W.2d 284, 287-88 (Mo. 1968) (en banc).* That case provides that
evidencethat another person had an opportunity or motivefor committing the crimefor
which the defendant is being tried is not admissible "without proof that such other
person committed some act directly connecting him with the crime" and evidence that
clearly points to someone other than the accused as the guilty person. Id. at 288.
Mansfield asserts that the police report furnishes such direct proof of others
involvement.®

We question the value of Mansfield's purported evidence. Inlight of Hertlein's
testimony, corroborated by a police officer, that Hertlein had been "planted” in the cell

“We address thisissue of state law only asit relatesto the issue of effectiveness
of counsel. Admission of evidence is generally a question of state law that will not
form the basis for habeas corpus relief. See Clark v. Groose, 16 F.3d 960, 963 (8th
Cir. 1994).

*Thepartiesdebatewhether the" Umfreesrule” requiresonly direct evidencethat
links another to the crime or instead requires evidence that clearly exonerates the
accused. The district court found that Mansfield's purported evidence "did not tend
clearly to exonerate” him. Whatever the subtle distinctions between "evidence that
clearly exonerates," and "evidence that points to others as the guilty persons,”" the
import is the same—the evidence must tend to show that someone else did it. Such
evidence generally exoneratesthe accused. Mansfield's purported evidence, however,
while it may point to others, does not do so to the exclusion of Mansfield. Cases
allowing admission of evidence that another committed the crime involve direct
evidence that pointsto the others and excludes the accused. See, e.q., State v. Butler,
951 S\W.2d 600, 606-08 (Mo. 1997) (en banc) (involving evidence linking victim's
nephew, not husband, to the crime); State v. Woodworth, 941 SW.2d 679, 692 (Mo.
App. 1997) (involving aprior statement by victim that another was his assailant); State
v. Wells, 804 SW.2d 746, 748 (Mo. 1991) (en banc) (involving a letter from an
eyewitness clearly implicating another and exonerating the accused). See also Statev.
Rousan, 961 SW.2d 831, 848 (Mo. 1998) (en banc) (finding no direct evidence to
connect another to the crime but noting that evidence that another contracted for the
murder would inculpate rather that exculpate the accused), cert. denied, 118 S. Ct.
2387 (1998).
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next to Mansfield in order to obtain ataped confession, any admissions he made in the
jail cell can be explained as part of the schemeto trick Mansfield into confessing. The
report thus lacks any real probative value. In addition, we find the statements by the
other prisoners are equivocal and contradictory. One prisoner stated that Hertlein said
that "three of them" followed the cab and each one stabbed Trader. Another prisoner
stated that Hertlein said that he had stabbed the victim and the others watched.
Significantly, none of the statements exclude Mansfield as a perpetrator.

M ost importantly, the policereport only substantiatesevidencethat thetrial court
actually heard. Hertlein himself testified that he had made the admissions at the jail.
Thetrial court heard the substance of the evidence that supposedly incriminated others
and could have reversed itsruling on the motion in limine had it been inclined to do so.

We are not convinced that the police report amounts to evidence that satisfies
the Umfrees standard. Mansfield's purported evidence would show only that he either
aided or was aided by others in the murder, or that he committed the murder at the
behest of others. It does not point to others as the guilty persons to the exclusion of
Mansfield. Wethusfind it doubtful that the presentation of this evidence would have
caused a contrary ruling by the trial court.

Thus, we find Mansfield's counsel's failure to present this evidence to the court
was not obj ectively unreasonable. Counsal may have had compelling strategic reasons
for his failure to press the evidence upon the court. Counsel could have reasonably
assumed that the evidence was damaging to Mansfield's case, in that it undermined his
aibi defense. The statements also could have been viewed as damaging in that they
provided further corroboration of Hertlein'sversion of events. Theevidencelacked any
real benefit to Mansfield because it was "explained away" by Hertlein'stestimony that
the statements were part of aruse to get Mansfield to confess.



Moreover, even if Mansfield were able to show that his counsel's actions were
objectively unreasonable, he is unable to show prejudice. Contrary to Mansfield's
assertions, the state's case against him was not weak.® The damaging testimony by
Hertlein was corroborated by the testimony of several others, most importantly, the
cabdriver. Although the cabdriver later faltered in hisidentification of Mansfield by
testifying at trial that the perpetrator had a mustache, Mansfield's counsal pointed the
inconsistency out in closing argument. We have reviewed the record and find that
Mansfield has not shown that the result of histrial isunreliable or the proceeding was
fundamentaly unfair. We have considered Mansfield's other arguments and find them
lacking in merit.

To the extent that Mansfield contends he is actually innocent of this crime, we
add that aclaim of "actual innocence” is not itself a constitutional claim, but instead
a gateway through which a habeas petitioner must pass to have his otherwise barred
constitutional claim considered on the merits. See Herrerav. Callins, 506 U.S. 390,
404 (1993). "[T]hetraditional remedy for claimsof innocence based on new evidence,
discovered too late in the day to file anew trial motion, has been executive clemency."
Id. at 417.

®In support of his contention that the case against him was weak, Mansfield
pointsto the lack of any apparent motive and to the state'sinability to find evidence of
bloodin hiscar through the use of Luminol. Neither of these underminethe state's case
to any significant degree. The lack of a motive was due, in part, to the exclusion of
evidence of Mansfield's propensity for violence and revenge. The absence of Luminal
evidence is not particularly probative because, although Mansfield had blood on his
hands and clothing, there was no showing that there was any abundance of blood
present in the car. In addition, both of these points were argued to the jury.
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[11. CONCLUSION

The district court's denial of Mansfield's petition for awrit of habeas corpusis
affirmed.

HEANEY, Circuit Judge, dissenting.

Whilein custody, Hertlein admitted to at |east four people that he was an active
participant in the murder of Mark Trader. | cannot excuse counsel's failure to present
thisevidenceto thetrial court assimply an acceptabletrial strategy. Had thisevidence
been presented, thetrial court would have had reason to admit the evidence referred to
in footnote three of the maority's opinion--evidence that was consistent with
Mansfield's theory of defense.

As explained by the mgority, Mansfield presented an alibi defense at trial.
Clearly in such adefense, evidence of another's motive and opportunity to commit the
crimeisof great importance, for it providesthe jury with an explanation of who, if not
the defendant, may be guilty. However, under Missouri law at thetime of Mansfield's
trial, he was prohibited from presenting evidence of another's motive and opportunity
to commit the crime unless he could provide the trial court with some direct link
connecting the aleged perpetrators to the crime. See State v. Umfrees, 433 S.W.2d
284, 287-88 (Mo. 1968) (en banc).

Mansfield had an abundance of evidence which tended to prove that Hertlein,
Couzens, and Howerton had both a motive to commit the murder and the opportunity
todo so. However, asstated above, under Missouri law thisevidencewasinadmissible
without some other evidence directly linking them to the crime.

Such evidence was available in this case, but Mansfield's counsel failed to
present it. Officer Cavanah's police report details his interviews with four inmates,
Joseph Snodgrass, Leonard Berryman, Nick Nichols, and JessieK essler, each of whom
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indicated to him that Hertlein admitted involvement in the murder while in jail with
them. According to Cavanah,

Snodgrass stated that the other person who was talking believed to [be]
Hertl[ei]n made many statements about the homicide asif he knew about
it. He made the statement that the suspect [sic] had been stabbed 21
times. It was obviousto him that Hertl[ei]n knew about the murder asiif
he were there.

Berryman stated something about putting the dude in a cab and
three of them followed him to his house. Hertl[ei]n stated that all 3 of
them got out and each one stabbed him. He stated that [Mansfield]
played dumb asif he did not know what was going on. He stated that he
told [Mansfield] that [Hertlein] was involved by the way he was talking.

Nichols stated that Hertl[ei]n stated that we all stabbed him. He
stated that [Hertlein] stated that he was involved and that he and two
others stabbed the victim. . . .

Kesder stated that he heard Hertl[ei]n say that he stabbed him 9
times and that a couple other people helped him watch.

(Appellant's Add. at 39-40.)

To consider these statements equivocal and contradictory requires an overly
critical reading of the statements. All of the inmates agreed that Hertlein's statements
made it clear that he was involved; three of the inmates noted that Hertlein was
bragging about personally stabbing the victim. Although there are inconsistencies
among the statements, one would expect such an outcome from different witnesses,
each relating hisrecollection of the events. Moreover, despite their minor differences,
al the statements have a common thread: all directly link Hertlein to the crime,
meeting Missouri's threshold evidentiary requirement. In such a context, it is
indisputable that not presenting the police report in question to the trial court was
deficient conduct by counsdl.
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Themagjority regardsthese confessionsby Hertleinto beof little probative val ue,
in part because Hertlein testified about them at trial. | disagree. During his trial
testimony, Hertlein admitted that he told hisfellow inmates that he was being held for
first degree murder, but claimed he was doing so as part of aplan to elicit aconfession
from Mansfield. Standing alone, this would likely not satisfy the Umfrees standard.
However, Hertlein'sstatementsin the policereport contai n adisturbing amount of detall
of the crime, calling into question Hertlein's professed innocence, and at the very least
directly linking himto the crime. Thus, had the police report been presented to thetrial
court, it would have provided a sufficient link between Hertlein and the crime for the
trial court to have then properly admitted motive and opportunity evidence.

Failing to present the police report to the trial court was deficient performance
under thefamiliar test of Strickland v. Washington, 466 U.S.668, 687 (1984). Because
| believe that counsel's failure to present this evidence produced an unreliable result,
Mansfield's petition should be granted.’

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.

"The other evidence introduced against Mansfield was weak. Most of the
incriminating evidence was provided by Hertlein, Howerton, and Couzens, the same
three individuals whom Mansfield claimed were the true perpetrators. Thus, had
evidence of their motive and opportunity to commit the murder been admitted, thejury
may well havediscredited their testimony as self-serving. That being the case, themost
damaging independent testimony against Mansfield would have been the cabdriver's
eyewitness identification, which was impugnable because it was inaccurate.
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